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B efore  H E N R Y ,  S E Y M O U R , and  T Y M K O V IC H ,  C ircu i t  Judg es .

T yrone  Sm ith ,  a  N ew  M exico  s ta te  p r isone r  se rv ing  a  l i f e  sen tence

appeals  the  d is t r ic t  cou r t ’s  d ism issa l  o f  h is  pe t i t ion  f i led  pu rsuan t  to  28

U .S .C .  §  2254 .   M r .  Sm ith  w as  conv ic ted  o f  f i r s t -deg ree  m urder ,  consp iracy,

and  tw o  coun ts  o f  tamper ing  w ith  ev idence .   T he  d is t r ic t  cou r t  adop ted  the

f ind ings  an d  recom m en dat ions  o f  the  m ag is tra te  judge  and  den ied  M r .



  W e  no te  tha t  M r.  Sm ith  sough t ,  and  w as  g ran ted ,  a  C O A  on  a  B rady1

c la im  and  severa l  C onf ron ta t ion  C lau se  c la im s tha t  he  has  chosen  no t  to
ra ise  be fo re  us .
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Sm i th ’s  habeas  pe t i t ion  an d  a l so  den ied  M r .  Sm i th ’s  reques t  fo r  a

C er t i f ica te  of  A ppea lab i l i ty (“C O A ”) .   A  pan el  of  th i s  cour t  g ran ted  M r .

Sm ith  request  fo r  a  C O A  pursuan t  to  28  U .S .C .  §  2253  on  seve ra l

con ten t ions ,  inc lud ing  fou r  ine f f ec t ive  ass is tance  c la im s ,  tw o  due  p rocess

c la im s ,  a  C onf ron ta t ion  C lause  v io la t ion ,  and  cumula t ive  e rro r .   Fo r1

subs tan t ia l ly the  same  reasons  se t  fo r th  by the  mag is t ra te  judge ,  w e  deny

M r.  Sm ith ’s  habeas  pe t i t ion .

I .  B A C K G R O U N D

A . P r o c ed u r a l  p o s tu r e

A fter  a  n ine -day ju ry t r ia l  he ld  in  N ew  M exico  s ta te  cour t  in

Sep tember  1995 ,  the  ju ry conv ic ted  M r.  Sm ith  o f  f i r s t -deg ree  murde r  o f

Je ro l  Y ounger ,  co nsp iracy,  an d  tw o  coun ts  o f  tam per ing  w i th  ev idence ,  in

v io la t ion  o f   N .M . S ta t .  A nn .  §  30 -2 -1 (A )(1 )  (1994) ,  id .  §  30 -28-2 (B )(1 )

(1 979) ,  id .  §  30 -22-5  (1963) .   T he  s ta te  t r ia l  co u r t  sen ten ced  M r.  Sm ith  to

l i f e  p lus  tw e lve  yea rs .   T he  N ew  M exico  Supreme  C our t  re jec ted  h is  d i rec t

appeal ;  the  s ta te  d is t r ic t  cou r t  den ied  M r.  Sm ith ’s  pos tconv ic t ion  pe t i t ion

fo r  habeas  co rpus ,  and  the  N ew  M exico  Supreme  C our t  and  the  U n i ted  S ta te s

Supreme  C our t  den ied  h is  pe t i t ion  fo r  a  w r i t  o f  cer t io ra r i .   M r .  Sm ith  has
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exh aus ted  each  o f  h i s  c la im s  befo re  the  s ta te  cou r ts .

B .  S ta te m en t  o f  F a c t s

T he  N ew  M exico  Supreme  C our t  p rov ided  the  fo l low ing  f ac tua l

background  w hen  i t  re jec ted  the  d irec t  appeals  o f  M r.  Sm ith  and  h is  co -

de fendan t  M r.  B row n:

O n  Sep tem b e r  14 ,  1992 ,  the  body o f  Je ro l  Y ounger ,  an  A ir
Force  se rgean t  s ta t ioned  a t  K ir t land  A ir  Fo rce  base ,  w as  found  in
an  i r r iga t ion  d i tch  in  sou th  A lbuquerque .  H e  ha d  been  s trang led
and  bea ten  to  dea th .  Y ounger  a l leged ly w as  a  d rug  dea ler  in
A lbuquerque  up  un t i l  the  t im e  o f  h is  dea th .

D en ise  Sp ikes  and  F rank  L ucero  w ere  the  tw o  m ain
prosecu tion  w itnesses .  T he  s to r ie s  they to ld  p rov ided  the  theo ry o f
the  S ta te 's  ca se .  Sp ikes  te s t i f ied  a s  fo l low s .   She  and  Y ounger  had
been  marr ied  a t  one  t im e  and  had  a  son  toge th e r .  Sp ikes  te s t i f ied
tha t  Y ounger  d is l iked  the  in t im a te  re la t ionsh ip  tha t  had  developed
be tw een  S p ikes  and  D efendan t  Sm ith .  A ccord ing  to  Sp ikes ,
D efendan t  Sm ith  and  Sp ikes  d ec ided  to  r e so lv e  the  re la t ionsh ip
w ith  Y ounger  by go ing  to  ta lk  to  h im .  Sp ikes  ca l led  Y ounger  f rom
a p ay phone  in  A lbuquerque  and  ask ed  h im  to  co m e and  ge t  he r .
T he  tw o  d rove  to  L ucero ’s  h o u se ,  a  sm al l ,  f ree -s tand ing  room  in
A lbuquerque ' s  S o u th  V al ley,  w here  D efendan ts  and  L uce ro  w ere
w a it ing .  W hen  Sp ikes  knocked  on  the  door ,  Y ounger  w as  g rab bed
and  taken  in to  the  h ouse ,  and  Sp ikes  rema ined  ou ts ide .  She
te s t i f ied  she  heard  Y ounger  sc ream and  she  ran  to  a  nearby pay
phon e .   D efendan t  Sm ith ,  how ever ,  cam e  to  ge t  he r ,  ap paren t ly
be fo re  she  w as  ab le  to  phone  fo r  he lp .  W hen  she  a rr ived  back  a t
L uce ro 's  house ,  Y ounger  w as  gone ,  a s  w as  h is  ca r .  D efendan t
Sm ith  w en t  in to  the  house  fo r  a  f ew  m inu tes ,  came  ou t ,  and  he  and
Sp ikes  w en t  to  h is  m o the r’s  hom e .  Seve ra l  w eeks  la te r ,  Sp ikes
ask ed  D efendan t  Sm ith  i f  he  had  k i l led  Y ounger  a n d  h e  d e n ied  i t .

L uce ro ,  w ho  w as  in  the  room  a t  t he  t im e  o f  the  k i l l ing ,
tes t i f ied  as  fo l low s .  H e  sa id  tha t  he  w as  a t  h i s  g i r l f r iend 's  hou se
w hen  D efendan t  S m ith  cam e  to  the  door  and  sa id  tha t  he  needed  to
go  to  L ucero 's  house  because  som eone  w a s  go ing  to  p ick  up  a
te lev is ion .  Lucero  tes t i f ied  tha t  h e  g o t  in to  a   B laze r  be long ing  to
D efen dan t  Sm i th ’s  m other ,  in  w h ich  S p ikes  an d  D efen dan ts  w ere
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sea ted .   T hey d rove  to  L uce ro 's  house  and  en te red .  L uce ro  te s t i f ied
th a t  D efendan t  Sm ith  an d  S p ikes  le f t ,  and  D efendan t  Sm i th
re tu rned  a lone  w i th  a  te lev is ion ,  w h ich  he  p laced  in  the  c lose t .
L uce ro  s ta ted  tha t  he  hea rd  a  ca r  d r ive  up ,  and  hea rd  tw o  vo ices ;  he
recogn ized  one  as  the  vo ice  o f  S p ikes ,  and  the  o the r  a s  m a le .  T h e
m an  en te red ,  and  D efendan t  Sm ith  to ld  the  man  tha t  the  te lev is ion
w as  in  the  c lose t .  W hen  he  w en t  to  the  c lose t ,  D efendan ts  a t tacked
the  m an  w i th  ham m ers .  Lucero  tes t i f ied  tha t  Sp ikes  w as  w a lk ing  in
a t  the  t im e,  bu t  tha t  the  d oor  m u s t  h a v e  c losed  on  her .  Luce ro
tes t i f ied  tha t  D efendan t  B row n  re t r iev ed  a  gun  f rom  a  bag  and  he ld
i t  on  the  m an  w hi l e  D efendan t  Sm ith  t ied  h im .  D efendan t  Sm ith
then  to ld  L uce ro  to  pu t  on  g loves ,  take  the  m an 's  ca r  keys ,  an d  g e t
r id  o f  the  ca r .  L ucero  d id  so .  A f te rw a rds ,  D e fendan t  S m ith  fo u n d
L uce ro  and  b rough t  h im  back  to  h is  house .  T he  m an  w as  s t i l l  on  the
f loo r  a t  L uce ro ’s  hom e . T he  th ree  men  loaded  the  body in to  a  t ruck
and  dumped  h is  body in  a  d i tch .

Fo l low ing  the  murder ,  L uce ro  bec am e  ve ry anx ious  a round
p o l i c e  o f f i c e r s .  A c c o rd in g  to  L u c e r o ’ s  c o u s in ,  D e n i s e
Purce l l-A beyta ,  an d  her  room m ate ,  M at i lda  G onza les ,  L uce ro
admi t ted  to  k i l l ing  Y ounger  because  he  ow ed  Y ounger  m oney fo r
d rugs .  Shor t ly a f te r  th is ,  po l ice  a t tempted  to  sea rch  Luce ro 's  hom e ,
bu t  i t  had  been  bu rned  dow n .  In  the  rem ains  o f  the  h ouse ,  ho w ev er ,
the  po l ice  found  a  ham m er head  and  hand le ,  p la s t ic  bags ,  duc t  tape ,
and  co rds  s im ila r  to  those  used  to  t ie  up  Y ounger .  A round  the  t im e
of  the  sea rch ,  b o th  L uce ro  and  D efendan t  Sm ith  le f t  the  s ta te  and
trave led  to  San  D iego  to  v is i t  Sp ikes .

In  San  D iego ,  L u ce ro  s tayed  w ith  h is  aun t ,  L inda  Sa tom ba .
W hen  po l ice  loca ted  Sa tom ba ,  she  in i t ia l ly den ied  k now ing  h i s
w hereabou ts .  L a ter ,  tho ugh ,  she  to ld  po l ice  L ucero  had  re la ted  to
he r  a  s to ry s im ila r  to  h is  t r ia l  te s t im ony.  A ccord ing  to  Sa tom ba ,
L uce ro  neve r  admi t ted  to  k i l l ing  Y ounger .  S a tom ba  te s t i f ied  a t
t r ia l  rega rd ing  L u ce ro ' s  s ta temen ts .  H er  te s t im ony w as  admi t ted
under  the  p r io r  cons is ten t  s ta temen t  ru le .

L uce ro  w as  g iven  t ransac tiona l  im m unity and  Sp ik es  w as
g iven  use  im m unity to  t es t i fy a t  t r ia l .  D efendan ts  w ere  conv ic ted
of  f i r s t  deg ree  de l ibe ra te  in ten t  m urder ,  con sp iracy to  co m m it  f i r s t
deg ree  m urde r ,  an d  tw o  co un ts  of  ev iden ce  tam p e r ing .  T hey w ere
sen tenced  to  l i f e  im pr isonm ent  p lus  tw e lve  years .

N ew  M ex ico  v .  B row n ,  969  P .2d  313 ,  317-18  (19 98) .
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I I .  D ISC U SSIO N

T his  cour t  g ran ted  M r.  Sm ith  a  C O A  on  e igh t  is sues :   I s sues  (1 )

through  (4)  inv o lve  inef fec t ive  a ss i s tan ce  o f  counse l  fo r  counse l ’s  fa i lu re

(1 )  to  m ove  to  exc lude  M r.  L ucero ’s  te s t im ony because  h is  im m uni ty

ag reemen t  w as  im perm iss ib ly coe rc ive ;  (2 )  to  request  a  l im it ing  in s t ruc t ion

regard ing  M r.  L ucero ’s  p r io r  consis ten t  s ta tem en ts  to  M s.  Sa tom ba;  (3 )  to

presen t  ev idence  tha t  w ou ld  have  sho w n tha t  M s .  Sp ikes ’  m ot ive  to  l ie  a rose

befo re  she  m ade  ce r ta in  p r io r  cons is ten t  s ta tem ents  to  M s .  J im enes  and  M s .

O ’G rady;  and  (4 )  to  ob jec t  unde r  N M R A  11-403  to  te s t im ony concern ing

M s.  Sp ikes ’  pr ior  incons is ten t  s ta tem en ts .   T he  rem ain ing  co n ten t ions  a re

(5)  M r .  L ucero’s  im m un ity agreem ent  v io la ted  M r .  Sm ith ’s  due  p rocess

r igh ts  because  i t  w as  im perm iss ib ly coe rc ive ;  (6 )  N ew  M exico ’s  theo ry o f

ad m iss ib i l i ty regard ing  M s.  Sa tom ba’s  ou t  of  co ur t  s ta tem en ts  v io la ted  M r .

Sm ith’s  d ue  p rocess  r igh ts ;  (7 )  M r.  Sm ith’s  C onf ron ta t ion  C lau se  r igh ts

w ere  v io la ted  v ia  s t ipu la t ion  rega rd ing  the   te s t im ony o f  K aren  Thom as;  and

(8 )  cum ula t ive  e rro r  v io la ted  M r.  S m ith ’s  r igh t  to  due  p ro cess .  

T o  succeed  on  h is  §  2254  pe t i t ion ,  M r.  Sm ith  m us t  e s tab l ish  tha t  the

N ew  M exico  Supreme  C our t’s  dec is ion :

(1 )  re su l ted  in  a  dec is io n  tha t  w as  con tra ry to ,  o r  invo lved  an
unreasonab le  app lica t ion  o f ,  c lea r ly e s tab l ished  Fede ra l  law ,  a s
de te rm ined  by the  Supreme  C our t  o f  the  U n i ted  S ta te s ;  o r
(2 )  re su l ted  in  a  dec is ion  tha t  w as  b ased  on  an  un reaso nab le
de te rm ina t ion  o f  the  f ac ts  in  l igh t  o f  the  ev idence  p resen ted  in  the
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S ta te  court  p roceed ing .

28  U .S .C .  §  2254(d ) .  “ [A ]  de term ina t ion  o f  a  f ac tua l  i ssu e  m ade  by a  S ta te

court  sha l l  be  p re sum ed  to  be  co rrec t .”  Id .  §  2254(e )(1 ) ;  Sm ith  v .  M ull in ,

379  F .3d  919 ,  924-25  (10 th  C ir .  2004) .   W e  rev iew  the  d is t r ic t  cou r t ’s  lega l

ana lys is  o f  the  s ta te  court  dec is ion  de  novo .

T he  mag is t ra te  judge  conside red  and  re jec ted  each  o f  these  c la im s  on

the  mer i ts .   W e  have  cons ide red  the  mag is t ra te  judge ’s  tho rough  and  leng thy

f ind ings ,  the  d is t r ic t  cou r t ’s  o rde r ,  the  b r ie f s ,  and  the  en ti re  reco rd  on

appea l .   Fo r  su bstan t ia l ly the  sam e  reaso ns  a r t icu la ted  by the  m ag is t ra te

judge  in  i t s  w e ll - reasoned  f ind ings  and  recomm ended  d ispos i t ion ,  w e  deny

M r . Sm ith ’s  pe t i t ion  fo r  habeas  corpus .

F i rs t ,  the  mag is t ra te  judge  co rrec tly de te rm ined  tha t  none  o f  is sues  (1 )

th rough  (4 )  m e t  S tr ick land  v .  W ash ing ton ’s  de f ic ien t  pe rfo rm ance  o r

p re jud ice  p ron gs .   466  U .S .  668 ,  688  (19 84) .   T he  N ew  M ex ico  d is tr ic t  cou r t

de te rm ined  tha t  M r.  L uce ro ’s  te s t im ony w as  no t  inhe ren t ly un re l iab le  and

tha t  h is  c red ib i l i ty w as  p rope r ly le f t  to  the  ju ry.   I t  found  the re  w as  no

reasonab le  p robab il i ty tha t  a  mot ion  to  exc lude  the  te s t im ony w ou ld  have

been  success fu l .   W e  ag ree  w ith  the  mag is t ra te  judge  tha t  th is  w as  no t  an

unreasonab le  app l ica t ion  o f  f edera l  law .

Second ,  as  to  the  l im i t ing  ins t ruc t ion ,  the  N ew  M ex ico  d is tr ic t  cou r t

de te rm ined  such  an  in s t ruc t ion  “w ou ld  have  had  l i t t le  va lue  and  w ou ld  no t
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have  changed  the  ou tcom e o f  the  case .”  A p l t ’s  A pp .  vo l .  V ,  a t  1192 .   W e

agree  tha t  ne i the r  p rong  o f  S tr ick land  ha s  been  me t  and  th is  w as  no t  an

unreasonab le  app l ica t ion  o f  c lea r ly es tab l ished  federa l  law .

T h ird ,  as  to  M s.  S p ikes’  m ot ive  to  l ie ,  the  s ta te  cour t  de term ined  tha t  

“ [ r]easonab ly compe ten t  a t to rneys  w ou ld  have  conc luded  tha t  the re  w as

grea te r  po ten t ia l  fo r  damage  in  p re sen t ing  th is  ev idence  than  in  us ing

ex is t ing  ev idence  to  e s tab l ish  w hen  M s.  Sp ikes’  m ot ive  to  l ie  a rose .”   Id .  a t

1196-97 .   T he  m ag is t ra te  ju dge  de term ined  tha t  the  dec is ion  to  ca l l  a

w i tness  i s  a  t r ia l  tac t ic ,  and  ag reed  tha t  M s.  J im enes  and  M r.  T o lber t  w ou ld

have  made  s ta temen ts  tha t  w ere  p re jud ic ia l  to  the  de fense .   W e agree  w i th

the  m agis t ra te  judge’s  conc lus ions .

Four th ,  a s  to  f a i lu re  to  ob jec t  unde r  N M R A  11-403 , the  N ew  M exico

s ta te  cour t  found  th is  dec is ion  to  be  a  tac t ica l  one ,  and  concluded  tha t  “a

reaso nab ly com peten t  a t to rney w ou ld  have  dec ided  no t  to  ob jec t  under  R u le

403  to  te s t im ony o f  Sp ikes’  p r io r  incons is ten t  s ta temen ts  s ince  such

ob jec tions  w ou ld  have  been  ove rru led”  and  the re  is  no  ev idence  “ tha t  such

an  ob jec t ion  w ou ld  have  a f fec ted  the  ou tco m e o f  the  t r ia l .”   A p l t ’s  A pp .  vo l .

V ,  a t  1198 .   T he  mag is t ra te  judge  s ta ted  the re  w as  “no th ing  un reasonab le”

abou t  the  s ta te  habeas  p roceed ing’s  ou tcome  and  tha t  “ [ t]he  te s t im ony w as

of  m ore  than  marg ina l  re levance .”   Id .  vo l .  I I I ,  a t  80 5  (M ag is tra te  Judge’s

F ind ings  and  R ecomm ended  D ispos i t ion ) .   “ [Th is ]  cour t  canno t say tha t
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exc lus ion  o f  th is  te s t im ony w ou ld  have  made  a  d if f e rence  in  the  ou tcome  o f

the  t r ia l .  .  .  .”   Id .  a t  806 .   W e  ag ree  tha t  the  N ew  M exico  court ’s  ru l ing  w as

no t  an  un reasonab le  app l ica t ion  o f  f edera l  law .

F if th ,  as  to  the  coerc ive  na tu re  o f  M r.  L ucero ’s  im m uni ty ag reem en t ,

w h ich  inc luded  seve ra l  pa rag raphs  p repa red  by the  gove rnm en t  a s  to  w ha t

h is  te s t im ony w ou ld  be ,  a l l  pa r t ies  ag ree  tha t  th is  pa r t icu lar  ag reem en t  i s

qu i te  unusua l .   M r .  L uce ro  p rom ised  to  te s t i fy t ru th fu l ly,  and  the  N ew

M ex ico  S uprem e C our t  determ ined  tha t  the  ag reem en t  d id  no t  coe rce  M r .

L uce ro  in to  do ing  o the rw ise .

T he  mag is t ra te  judge  found  tha t  the re  w as  “no th ing  on  the  reco rd  tha t

w ou ld  tend  to  show  L uce ro  w as  coe rced  in to  te s t i fying  a s  he  d id .”   Id .  a t

799 .   A l though  bo th  M r.  Sm ith’s  counse l  an d  the  a t to rney fo r  the  S ta te

found  the  ag reemen t  to  be  “unusua l ,”  th is  acknow ledgmen t  “does  no t

e s tab l ish  tha t  the  ag reemen t  w as  coe rc ive .”   Id .    W e  ag ree  w ith  the

m ag is t ra te  judge  tha t  the  N ew  M exico  Supreme  C our t’s  dec is ion  w as  no t  an

unreaso nab le  app l ica t ion  o f  f edera l  law  nor  w as  i t  based  on  an  un reaso nab le

de te rm ina t ion  o f  the  f ac ts  in  l igh t  o f  the  ev idence  p resen ted .

S ix th ,  as  to  w he ther  the  adm iss ion  o f  the  p r io r  consis ten t  s ta tem en ts

f rom  M s.  Sa tom ba su ppor t ing  M r .  L uce ro’s  vers ion  o f  even ts  v io la ted  M r .

Sm ith ’s  due  p rocess  r igh ts ,  the   N ew  M exico  Supreme  C our t  he ld  the

ev idence  w as  im prope r ly admi t ted  a s  subs tan t ive  ev idence ,  bu t  any e rro r
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w as  ha rm less  because  the  s ta temen ts  cou ld  come  in  a s  rehab il i ta t ive

ev idence .   T he  mag is t ra te  judge  de te rm ined  tha t  “ [ t]he re  w as  su f f ic ien t

lega l  bas is  fo r  the  [ s ta te ]  sup reme  cour t  to  ru le  tha t  the  te s t im ony w as

prope r  a s  rehab il i ta t ion  ev idence ,  a f te r  L uce ro ’s  c red ib i l i ty w as  a t tacked  on

c ross -examina t ion .”   Id .  a t  827 .   M oreove r ,  “ [ a] l though  the  ev idence  w as

admi t ted  a t  t r ia l  a s  non-hea rsay unde r  R u le  801 ,  the  p rosecu tion  d id  no t

undu ly em phas ize  Sa tom ba’s  tes t im ony in  c los ing  a rgum en t .  .  .  .   T he  C our t

canno t say tha t  the  S ta te  a rgued  to  the  ju ry tha t  Sa tom ba’s  te s t im ony

const i tu ted  subs tan t ive  ev idence  o f  Sm ith ’s  gu i l t .”   Id .    W e  ag ree  w ith  the

m ag is t ra te  judge ’s  conc lus ion  tha t  the  s ta te  sup reme  cour t ’s  reason ing  w as

no t  an  un reasonab le  app lica t ion  o f  f ede ra l  law ,  no r  d id  i t  rende r  the  t r ia l

fundam en ta l ly  un fa ir .   

Seven th ,  M r .  Sm ith ’s  C on f ron ta t ion  C lause  a rgum ent  fa i ls  because

M s.  T hom as  w as  a  de fen se  w itness ,  w ho  w ou ld  no t  be  sub jec t  to  c ross -

ex am inat ion  by M r .  Sm i th .   W e ag ree  w i th  the  N ew  M ex ico  S uprem e C our t’ s

conc lus ion  tha t  M r.  Sm ith

cann ot  expec t  tha t  [he ]  w ou ld  be  ab le  to  p resen t  Th om as’
te s t im ony in  the  fo rm  o f  a  s t ipu la t ion  w ithou t  the  S ta te  b r ing ing
ou t  in  the  s t ipu la t ion  how  [he ]  w ou ld  expect  T hom as to  te s t i fy
on  c ross -examina t ion .  W e  ag ree  w ith  the  S ta te ’s  con ten t ion  tha t
D efendan t[ ]  accep ted  pa rag raphs  n ine  and  ten  o f  the  s t ipu la t ion
in  o rde r  to  ga in  the  f ir s t  e igh t  pa rag raphs  o f  the  s t ipu la t ion .

969  P .2d  a t  323 .
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E igh th  and  f ina l ly,  hav ing  found  no  e r ro r  in  any o f  those  ru l ings ,  w e

m ust  conclud e  tha t  there  w as  n o  cu m ula t ive  e r ror .

I I I .  C O N C L U SIO N

A ccord ing ly,  w e  A FFIRM  the  d is t r ic t  cou r t ’s  den ia l  o f  M r.  Sm ith ’s  §  

2254  pe t i t ion  fo r  habeas  corpus .

E n tered  fo r  the  C our t ,

R ober t  H .  H en ry
C ircu i t  Judge
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